LETTER OPI NI ON
95-L-8

January 25, 1995

M. Gerald A. Kuhn

Logan County State's Attorney
P.O. Drawer 50

Napol eon, ND 58561- 0050

Dear M. Kuhn:

Thank you for your letter inquiring when taxes and speci al
assessnents beconme delinquent for purposes of the register of
deeds' refusing to record an instrunent under N. D C C

? 11-18-02.
N.D.C.C. ? 11-18-02 provides as foll ows:

Except as otherwise provided in section 11-18-03,
the register of deeds shall refuse to receive or
record any deed, contract for deed, plat, replat,
patent, auditor's |ot, or any other instrunent that
changes the current ©property description unless
there is entered thereon a certificate of the county
auditor showing that a transfer of the |ands
described therein has been entered and that the
delinquent and current taxes and delingquent and
current speci al assessnents agai nst t he | and
described in such instrunment have been paid, or if
the land has been sold for taxes, that the
del i nquent taxes and special assessnments have been
paid by sale of the land, or that the instrument is
entitled to record without regard to taxes.

(Enphasi s supplied.)

Therefore, unless the instrument is entitled to be recorded
wi thout the auditor's certificate under N.D.C.C. 11-18-03, the
register of deeds nust refuse to receive or record any
instrunment unless it contains a certificate by the county
audi tor showi ng that both the delinquent and current taxes and
speci al assessnents have been paid or that the instrument is
entitled to be recorded wthout regard to taxes. The
requi rement that current as well as delinquent taxes and
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special assessnents be paid was added in 1993. 1993 N.D.
Sess. Laws ch. 100, ? 2.

The register of deeds' refusal of an instrunent pursuant to
N. D. C. C. ? 11-18-02 is based on the county auditor's
certificate entered upon the instrunent. N.D.C.C. ? 11-13-12
governs the preparation by the county auditor of the
certificate to be entered on the instrument. Subsection 1
requires a certificate regardi ng delinquent taxes.

N.D.C.C. ? 57-20-01 specifies when taxes becone delinquent.

Al real and personal property taxes and yearly
install ments of special assessnent taxes becone due
on the first day of January following the year for
whi ch the taxes were |evied. The first install nment
of real estate taxes, all personal property taxes,
and yearly installments of special assessnment taxes
beconme delinquent after the first day of March
fol |l ow ng

N. D. C. C. ? 57-20-01. Therefore, any taxes or yearly
install ments of special assessnents not paid by March 1 of the
year following when the taxes or yearly installnments becane
due nust be certified by the county auditor as delinquent

pursuant to NND.C.C. ? 11-13-12(1).

N.D.C.C. ? 11-13-12(2) requires the auditor to place a
statenment on the instrument show ng the ampunt of any current
taxes and current special assessnents. The terms "current
special assessnents"” and "current taxes" are defined in
subsection 2(a) and (b) respectively of ND.C.C ? 11-13-12
for purposes of determ ning whether current taxes are unpaid.

N. D. C. C. ?7 11-13-12(2) (a) states that current speci al
assessnents are those special assessnents which have been
certified to the county auditor but which are not yet
del i nquent . N.D.C.C. ? 40-24-12 sets Novenber 1 of each year
as the date by which the city auditor nmust certify the special
assessnents to the county auditor. Therefore, it is ny
opi nion that any special assessnents which have been certified
to the county auditor by the previous Novenmber 1 nust be



M. Gerald A. Kuhn
January 25, 1995
Page 3

considered in determning whether any current speci al
assessnments have not been paid for purposes of preparing the

statenment required by NND.C.C. ? 11-13-12(2).

N.D.C.C. ? 11-13-12(2)(b) states that current taxes are those
real estate taxes which are shown on the nobst recent tax |ist
prepared by the county auditor. N.D.C.C. ? 57-20-06 requires
the county auditor to deliver the tax list to the county
treasurer by Decenber 10 of each year. Therefore, it is ny
opinion that the real estate taxes which appear on the last
Decenmber 10 tax list prepared by the county auditor are the
taxes which the county auditor nust consider in determning
whet her any current real estate taxes have not been paid for
pur poses of the statenent required by NND.C.C. ? 11-13-12(2).

When the county auditor receives a receipt of the county
treasurer showing all current and delinquent taxes and speci al
assessnments have been paid, the auditor enters on the
instrunment that the taxes are paid and the transfer entered.
N. D. C. C. 7 11-13-12. It is only when the auditor's
certificate has been entered on the instrunent stating the
taxes are paid, or the land has been sold for taxes, or the
instrunent is entitled to be recorded without regard to taxes
and the certificate states the transfer has been entered that
the register of deeds is authorized to receive or record the
instrument. N.D.C.C. ? 11-18-02.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL
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